This paper provides the reader with an insight into the legal analysis of the concept of 'charity' and 'charitable purpose'. This discussion is important in light of the 2010 High Court decision in Commissioner of Taxation v Aid/Watch Incorporated. It begins with an overview of the historical development of 'charity' as a legal concept. It then considers how this concept has been interpreted in the context of taxation law and in particular focuses on the arguments for and against a restriction of advocacy and political lobbying by charities. It concludes with an analysis of the Aid/Watch Case and how this may be applied in the future to other charitable entities.
Introduction
This paper provides the reader with an insight into the legal analysis of the concept of 
History of the Common Law Definition of Charity
The common law definition of charity requires that a charity have a charitable purpose and be for the benefit of the public. 3 During the 16 th century English society saw the role of the Church in charitable work declining and it was increasingly recognized during Elizabeth I's reign that poverty was a national problem. never intended as an exhaustive list.
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• relief of the aged, impotent and poor;
The Preamble sets out the following charitable purposes:
• maintenance of sick and maimed soldiers and mariners;
• schools and scholars in universities;
• repair of bridges, ports, havens, causeways, churches, sea-banks and highways;
• education and preferment of orphans;
• maintenance of prisons;
• marriages of poor maids;
• aid and help of young tradesmen and handicraftsmen;
• aid and help of persons decayed;
• the relief or redemption of prisoners or captives; and
• the aid or ease of any poor inhabitants concerning payment of fifteens, setting out of soldiers and other taxes.
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According to William Kitchener Jordan the statute did not actually create a concept of charitable purposes but rather codified 'a body of law badly wanting classical statement'.
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The leading contemporary source of the time considered that the Preamble was an elaborate listing of uses, which would relieve poverty and reduce the local parish's responsibilities under the poor law. It was a list of charities the state wished to encourage.
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In effect, the Preamble did not set out a list of areas that were considered altruistically charitable; rather it expressed the state's agenda for charitable giving. 16 The objects enumerated reflect Elizabethan political, economic and social programs with the government hoping that the wealthy would be encouraged to implement and fund programs in these areas. …and those Courts, as they were bound to do, construed the words "charitable uses" in the sense recognised in the Court of Chancery, and in the Statute of Elizabeth, as their proper meaning. I have dwelt for a moment on this point, because it seems to me that there is a disposition to treat the technical meaning of the term "charity" rather as the idiom of a particular Court than as the language of the law of England. And yet of all words in the English language bearing a popular as well as a legal signification I am not sure that there is one which more unmistakeably has a technical meaning in the strictest sense of the term, that is a meaning clear and distinct, peculiar to the law as understood and administered in this country, and not depending upon or coterminous with the popular or vulgar use of the word.
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Lord Macnaghten decided that the technical legal meaning of the word 'charitable' was appropriate rather than the ordinary or layperson concept. He argued that the aim of the The decision confirmed that as long as the purpose of the charity fell within the Preamble or its 'spirit' and a sufficiently large group of the public stood to benefit it was charitable. Lord
Macnaghten also formulated a set of four categories of charitable purposes when he said:
"Charity" in its legal sense, comprises four principal divisions: trusts for the relief of poverty; trusts for the advancement of education; trusts for the advancement of religion; and trusts for other purposes beneficial to the community, not falling under any of the preceding heads. Elizabeth in Australian common law in its conclusion that in order for an institution to be charitable it must be:
• approach is based on the principle that a trust for the attainment of political objects is invalid because the court has no means of judging whether a proposed change in the law will or will not be for the public benefit.
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The source of the principle can be found in the comments of Lord Parker in Bowman v Secular Society Ltd in 1917 when he stated:
A trust for the attainment of a political object has always been held invalid, not because it is illegal, for everyone is at liberty to advocate or promote by any lawful means a change in the law, but because the Court has no means of judging whether a proposed change in the law will or will not be for the public benefit, and therefore cannot say that a gift to secure the change is charitable. 
Arguments for and against Advocacy of Charities
There are three main arguments as to why advocacy organisations should be denied charitable status.
These are discussed below with the counterarguments. In the same year a New Zealand judge made the following comments:
Is it really inappropriate for a Judge to recognise an issue as thoroughly worthy of public debate, even though the outcome of that debate might be to lead to a change in the law? After all, it is commonplace for Judges to make suggestions themselves for changes in the law today, whether in judgments or extra-curially…And we do, after all, live in an age which enjoys the supposed benefits of [freedom of thought, conscience, religion and expression].
Should not the benefits be real in all respects, including the law of charities?
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More recently, French J observed that the Victorian Women Lawyers' Association did not engage in disqualifying political activity merely because it made representations and took public positions on matters affecting the position of women generally.
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In the twenty first century policy is not developed exclusively by the legislature with the support of the public bureaucracy, nor is this desirable. Governments recognise the important role of advocacy in the health, education and social welfare fields in many ways.
Governments directly fund such bodies, appoint their representatives to advisory bodies, and is arguable that rather than passing judgment on public policy the courts are being asked to facilitate policy development and public discussion around issues that bear on charitable purposes (such as the relief of poverty) by enabling advocacy organisations to attract financial support from the public. 46 This activity is for the benefit of the modern community.
A second argument in favour of restricting political activity of charities is that many disadvantaged groups who are the recipients of charitable services are politically controversial and these are the groups that would be involved in advocacy activities. 47 This in turn would undermine the community support for charities. On the other hand if it is accepted that controversial subject matters are not charitable, groups that aided refugees or racial harmony would not be charities. This would be a great loss to the development of our community and would deny us the opportunity to broaden our perceptions and concepts of welfare and what is charitable.
A third argument for restricting the scope of the advocacy activities of charities is the difficulty in distinguishing between advocacy for charitable purposes and advocacy which is essentially political. 48 It is certainly arguable that there is already a degree of difficulty in identifying and classifying charitable purposes and that adding further classification strata would merely add to this complexity.
In its submission to the Charities Definition Inquiry the Australian Council of Social Services argued that the appropriate approach is to make a distinction between advocacy for charitable purposes and advocacy with a political end in mind:
The key test of whether these activities are merely political (that is, they aim to increase the political power or influence of the organisation or its members) or charitable (that is, they aim to improve public health, education or social welfare) should be their purpose rather than the nature of the activity itself (for example, whether private lobbying or public advocacy are used as the means to achieve charitable purposes). This view seems in keeping with the majority view in the United Kingdom. The Charity
Commission for England and Wales has stated that a charity can engage in political activity if 'there is a reasonable expectation that the activity concerned will further the stated purposes of the charity, and so benefit its beneficiaries, to an extent justified by the resources devoted to the activity.' 52 The Commission has also stated that charities may comment on public issues, advocate changes in the law, support, oppose, comment on or promote legislation provided that these activities are likely to promote their charitable purposes.
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This narrower view that some political activity is only acceptable as long as it is incidental to the main charitable purpose of the organisation was confirmed in Canada by the Supreme
Court in Vancouver Society of Immigrant and Visible Minority Women v Minister of National
Revenue.
The final aspect of the statement does require a link with the entities charitable purpose and this has always been the case at common law where the courts have said that an ancillary purpose of advocacy is acceptable. entities for educational support for these women. The organisation's objects specifically stated that it was not to give direct or indirect support to any political party. 55 Prior to Aid/Watch the ATO confirmed the common law view for Australia that an organisation is not charitable if its purpose is advocating a political party or cause, attempting to change the law or government policy, or propagating a particular point of view. 56 This was considered to be the case even if the subject matter of the change concerned the relief of poverty, education or religion. 57 The 2005 ATO ruling does however concede that political or lobbying activities that are incidental to the charitable purpose of an organisation will not affect its charitable status.
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The general object is…to prevent cruelty to animals…None of the methods set out for the achievement of this object detracts from its character. It is true that one of these methods, viz. procuring such further legislation as may be thought expedient, if taken alone, would be a political object and nothing more. But it is only a method of achieving the main or fundamental object, the prevention of cruelty to animals… A good example of an approach approved by the ATO is the case of Re Inman (deceased) in which Gowans J said:
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Commissioner of Taxation v Aid/Watch Incorporated
In 2009 the Full Federal Court of Australia held that an organisation with the charitable purposes of relief of poverty and education was still not charitable on the basis that it was too heavily involved in political activity. 60 Aid/Watch Incorporated, the subject of this case, has as its purposes research, monitoring and campaigning in relation to the delivery of overseas aid. Its objective is to promote aid programs that are environmentally sound and effectively delivered however it does not provide aid directly. The Court held that one of its main purposes was to attempt to persuade governments (even indirectly) to its point of view, and that this necessarily involved criticism and an attempt to bring about change in government activity and policy. Its political purpose, as demonstrated in its political activity was a separate main purpose and not ancillary to the actual charitable purposes. The taxpayer was therefore held not to be a charity and appealed from this decision to the High Court of 
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The result of this decision is that charities are allowed an increased ability to carry out campaigning and advocacy activities, rather than just participation in government-led reforms or providing educational information on relevant issues. These activities must however be directed toward purposes which are for the public benefit. Such activities include advocating for improvement in the effectiveness of government policies relating to relief of poverty, advancement of education, advancement of religion or other purposes recognised as beneficial to the community. Furthermore, as discussed below, the activities and objects must not be illegal or contrary to public policy.
It is also likely that representative bodies will have more scope to advocate on behalf of members' interests. This is particularly important for peak bodies that wish to lobby government about systemic issues faced by the sector and in relation to government policy.
There is also the possibility that charities are now able to have a sole charitable purpose of The two dissenting judgments found that Aid/Watch's purpose was not charitable. This conclusion was based on the view that the entity's objects and activities involved the promotion of particular points of view rather than a more neutral approach to the generation of public debate. 
What is not within Aid/Watch
It has been a long held requirement of the common law that activities and purposes of charities that offend public policy principles are not charitable. 66 An entity's purpose is not beneficial if its aims are contrary to public policy, 67 unlawful or for a lawful purpose that is to be carried out by unlawful means.
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The types of purposes that are envisaged are illegal acts, purposes or objects which threaten national security such as terrorist activity, religious purposes that place its adherents at risk or which are illegal in some way, education for illegal or harmful purposes or to encourage illegal activities and discrimination against particular classes of people which goes beyond what is allowed by law. 69 The Aid/Watch decision does not change this principle. It is certainly arguable that in most cases these restrictions are not overly intrusive on a charity's purposes and activities. However some charities suggest that there is the exception where charities engage in civil disobedience or where the law is unclear or it conflicts with a moral perspective.
It is also unclear just how far the Aid/Watch decision extends. What does the Court mean by the generation of public debate in the context of charities in the first three categories and second, when does it apply to charities that fall within the fourth charitable head, 'other purposes beneficial to the community'.
In other words can a religion or a school or a charity that is working to relieve poverty such as Aid/Watch advocate a point of view to such an extent that they endorse a particular political party as having in its opinion, the best policy? The idea of debate implies a weighing up or balancing of information and ideas, the talking about something at length and in detail, especially as part of a formal exchange of opinion. Perhaps this is as far as the decision extends and supporting one political party over another goes too far but the situation is not entirely clear.
Furthermore, is it acceptable for charities that fall within other purposes that are beneficial to the community such as those that fight to protect the environment or for animal rights to engage in advocacy or lobbying to the same extent as charities that fall within the first three categories? Is there a difference and if so where do we draw the line? Advocating a particular point of view and supporting a particular political party's policy is often extremely attractive to organisations that are engaged in environmental activism or protection of human or animal rights. It is also important to other organisations such as those that favour relaxing gun control and anti-abortion groups. Is there a requirement in the concept of 'debate' that both sides of the argument are represented in some way?
Conclusion
The ATO is now engaged in the process of drafting a new ruling to replace the 2005 ruling referred to earlier in this discussion. 71 The initial ruling will be released in draft form with a chance for members of the not-for-profit sector and their advisors to comment. It is however expected that the ATO will seek to narrow the application of the Aid/Watch decision. 
